Clayton Family Law Information Program

INSTRUCTIONS FOR FILING A
PETITION FOR LEGITIMATION
AND CUSTODY/VISITATION

GENERAL COMMENTS

This is the form packet for a biological father of a child born out of wedlock to file on his own a Petition for
Legitimation in Clayton County and, if he so desires, to also seek visitation or custody in the same petition. This
form packet cannot be used by the mother or any person other than the biological father.

Please read these instructions and each form very carefully. Missing or misreading a word could cause you
to make serious errors in your case, placing your rights and the direction of your legitimation case in jeopardy.

INTRODUCTION

In the State of Georgia, one way that a biological father can establish legal rights to a child born out of wedlock is
to file a Petition for Legitimation in the Superior Court. There are two options available to you for filing a
legitimation case: (1) you can hire an attorney who will prepare your paperwork and represent you in court, or (2)
you can use the forms included in this packet and represent yourself in court. After a court grants your divorce
and issues a Final Order of Legitimation, you will have legal rights to your child.

It is advisable to speak with an attorney before filing any action with the court. This legitimation action is no
exception to that rule. There are often more issues involved in legitimation than you might realize if you fail to get
legal advice. However, you may want to review the forms and instructions in this packet before you talk to an
attorney, so that you will be able to make the best use of your time with the attorney.

Legitimation can be a very complicated process. If documents are not completed, signed, notarized and filed as
required by law, the legitimation pleadings are not in compliance with the law, a judge cannot grant your request
for legitimation, and may dismiss your case.

If you want a court to grant your legitimation, you must follow the law and you must complete each and every
paragraph that applies to your case (but not any paragraphs that do not apply to your case).

Please read and complete the seven (7) steps listed below in order to complete, file and serve your complaint for
divorce.

STATE LAW, OCGA § 15-19-51 PROHIBITS COURT PERSONNEL (INCLUDING STAFF ATTORNEYS OR LAW
CLERKS, CALENDAR CLERKS, CLERK’S OFFICE STAFF, AND SHERIFF'S DEPARTMENT STAFF) FROM
GIVING LEGAL ADVICE OR ANSWERING LEGAL QUESTIONS.

YOU MAY ESPECIALLY NEED AN ATTORNEY IF:

The case is contested OR an attorney represents the Respondent.

There has been family violence between you, your children or the Respondent.

You want an arrangement for custody or visitation that does not exactly fit these forms.
You are unable to locate the Respondent to have her served with this action.

Your child’s mother was married at the time your child was conceived or born.

YYVYVYY
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> Another man’s name is listed as the father on the child’s birth certificate.

Whether your case is contested or uncontested, you should speak with an attorney before signing a
settlement agreement or filing any other documents with the court.

FORMS YOU WILL NEED TO START A LEGITIMATION:

If this legitimation action may be contested (you do not have a signed Consent to Legitimation), you must file the
following documents with the Petition. All of these forms are included in this packet or are available from the
Clayton Family Law Information Program, except the Sheriff's Entry of Service. You can get the Sheriff’s Entry of
Service from the Superior Court Clerk’s office on the 1st floor of the H. R. Banke Justice Center, 9151 Tara
Boulevard, Jonesboro 30236 (where you will be filing your case).

a) Petition for Legitimation
b) Verification
c) Summons
d) Domestic Relations Financial Affidavit
e) Parenting Workshop Order
f) Sheriff’s Entry of Service
OR
Acknowledgment of Service
OR
Acknowledgment of Service and Consent to Jurisdiction
OR
Publication paperwork, as follows:
(1) Affidavit of Diligent Search
(2) Notice of Publication and
(3) Order of Publication, Return of Service, Order Perfecting Service
(9) Rule Nisi (only if you want a hearing on temporary issues)
(h) Affidavit of Indigence and Eligibility to Proceed In Forma Pauperis (only if you are indigent and cannot
afford to pay the filing & service fees)

If this action is uncontested (you have a signed Consent to Legitimation), you must file the following documents
with the Complaint. All of these forms are included in this packet or are available from the Clayton Family Law
Information Program.

a) Petition for Legitimation
b) Verification
c) Summons
d) Domestic Relations Financial Affidavit
e) Parenting Workshop Order
f) Acknowledgment of Service and Consent to Jurisdiction and Venue (original signed by Respondent and
notary public)
OR
Acknowledgment of Service (original signed by Respondent and notary public)
(9) Rule Nisi (only if you want a hearing on temporary issues)
(h) Affidavit of Indigence and Eligibility to Proceed In Forma Pauperis (only if you are indigent and cannot
afford to pay the filing & service fees — see list of fees enclosed with this packet)
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(i) Mother's Consent to Legitimation (original signed by Respondent and notary public)

FORMS YOU WILL NEED AT THE FINAL HEARING TO FINISH YOUR LEGITIMATION:

You will need the following forms when you go to the final hearing in your legitimation. These forms are included
in this packet, or are available from the Clayton Family Law Information Program.

(a) Final Order of Legitimation
(b) Child Support Addendum

THE FOLLOWING ARE DETAILED INSTRUCTIONS ON HOW TO COMPLETE AND FILE THIS PETITION FOR
LEGITIMATION AND CUSTODY/VISITATION, AS WELL AS SOME OF THE RELATED DOCUMENTS. (Read
these instructions carefully and more than once, if necessary.)

A Step 1: Completing the Petition for Legitimation and Custody/Visitation
Caption (Heading):

Fill in your full name as the Petitioner, and the Respondent’s full name as the Respondent. Do not fill in the Civil
Action Case Number. The clerk will assign a number to your case when you file your Petition in the
Clerk’s office. After completing the heading, write your full name again in the space provided just before
Paragraph 1.

Paragraph 1: Identify the Respondent * CHECK ONLY ONE BOX *
(a) Check box “a” if the Respondent is the mother of your child. Use this option only if the mother is living
and no one else has been granted guardianship or custody of the child.

(b) Check box “b” if the Respondent is the legal guardian of your child.

(c) Check box “c” if the Respondent is the legal custodian of your child.

Paragraph 2: Jurisdiction and Venue * CHECK ONLY ONE BOX *

Note: The issue of venue in a legitimation action is very complicated. It is also very important, since the
legitimation may be defective if jurisdiction and venue are not addressed properly. Read these instructions
very carefully. If your situation does not seem to fit any of the choices exactly, you should talk to an
attorney. You may not be able to file your case in Clayton County, or you may need to make particular
changes to this form.

(a) Check box “a” if the Respondent currently resides in Clayton County.

(b) Check box “b” if all of the following are true:
(1) the Respondent is not a resident of Clayton County but resides in Georgia;
(2) you live in Clayton County; and
(3) the Respondent has acknowledged service of process and has consented to the jurisdiction
and venue of this Court (you will also need to file the original signed and notarized
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Acknowledgment of Service when you file your Petition).

(c) Check box “c” if all of the following are true:
(1) the Respondent does not live in Georgia;
(2) you live in Clayton County; and
(3) your child resides in some other county in Georgia.

(d) Check box “d” if all of the following are true:
(1) the Respondent does not live in Georgia;
(2) you do not live in Clayton County; and
(3) your child resides in Clayton County

(e) Check box “e” if you reside in Clayton County, your child resides in Georgia, but you do not know where
the Respondent lives. You must prove to the Court that you have tried to locate the Respondent and
cannot find her. You must also file the original signed and notarized “Affidavit of Due Diligence”
with this Petition. In that Affidavit, you will explain to the Court about the steps you took to try to
find the Respondent.

) Check box “f’ if you do not live in Clayton County, your child does live in Clayton, but you do not know
where the Respondent lives. You must prove to the Court that you have tried to locate the Respondent
and cannot find her. You must also file the original signed and notarized “Affidavit of Due Diligence”
with this Petition. In that Affidavit, you will explain to the Court about the steps you took to try to
find the Respondent.

Note: In situations (e) or (f), you will have to serve the Respondent by publication. (See Paragraph 3-c,
below.) That means you will not be able to get certain kinds of relief as part of the legitimation,
such as custody or child support. However, if the Respondent later acknowledges service, gets
served by the sheriff, or files an Answer to the legitimation, then your case will not be limited by the
restrictions that apply to publication cases.

Paragraph 3: Service of Process * CHECK ONLY ONE BOX *
Note: To find out more information about Service of Process, read Step 6 of these instructions.

(a) Check box “a” if you want the Sheriff’'s Department to serve the Respondent with this Petition and the other
court papers. You must fill in the address where the Defendant should be served, and circle whether this is
a home or work address. if the Respondent lives outside of Clayton County and you want the Sheriff's
Department to serve her, you must inform the Clerk’s office (when you file the case) that the other
party must be served by “second original.” The clerk will then stamp the service copy of your papers
as a “second original.”

(b) Check box “b” if the Respondent has acknowledged service of process. If you check this box, you must
also file the original signed and notarized Acknowledgment of Service.

(c) Check box “c” if you do not know where the Respondent lives and you are serving her by publication.
Write the Respondent’s last known address on the lines provided. You must also file the original signed
and notarized “Affidavit of Due Diligence” with this Petition. In that Affidavit, you will explain to the Court
about the steps you took to try to find the Defendant.
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Paragraph 4: Minor Children * CHECK ONLY ONE BOX *

On the space provided, write the number of minor children that you have together with the Respondent. In the
additional spaces, list the name of each child, the sex, date of birth and the parent (or other adult) with whom the
child lives now. If you have more than five (5) minor children together, you should list the information for the
additional children on a separate piece of paper and attach that paper to this Petition (between pages 2 & 3).

Paragraph 5: Children’s Current Residence

In the spaces provided, you must give the Court the address and county where the children live now, and the
names of the adults living with them. On the last space, tell the court how long they have been at that address.
However, if the children live in a shelter for victims of family violence, DO NOT LIST THE ADDRESS OF
THE SHELTER. Instead, on the space for the address, list only the name of the shelter and the state where it is
located, and do not even fill in the name of the county.

Paragraph 6: Children’s Past Residences

You must tell the Court where the children have lived within the past five (5) years. In the spaces provided, tell the
Court the dates the children lived at each address, and then list the address next to the corresponding date.
However, if the children lived in a shelter for victims of family violence, DO NOT LIST THE ADDRESS OF
THE SHELTER. Instead, on the space for the address, list only the name of the shelter and the state where it is
located, and do not even fill in the name of the county.

Paragraph 7: Adults With Whom the Children Have Lived

In the spaces provided, list the name of each adult with whom the children have lived during the past 5 years, and
then list that person’s current address. However, if any person on the list is living in a shelter for victims of
family violence, DO NOT LIST THE ADDRESS OF THE SHELTER. Instead, on the space for the address, list
only the name of the shelter and the state where it is located, and do not even fill in the name of the county.

Paragraph 8: Other Court Cases About Children * CHECK ONLY ONE BOX *

(b) Check box “a” if you have never participated in litigation other than this case (such as filing a case, being
served with court papers, testifying as a witness), concerning the custody of or visitation with the children,
in this state or any other state.

(c) Check box “b” if you have participated in litigation other than this case (such as filing a case, being served
with court papers, testifying as a witness), concerning the custody of or visitation with these children, in this
state or another state. In the spaces provided, list the court, the case number and the date of any order
concerning custody or visitation.

Paragraph 9: Other Cases That Could Affect Custody or Visitation in This Case
* CHECK ONLY ONE BOX *

(a) Check box “a” if you do not have any information about any other case (past or present, in Georgia or
another state) that could affect custody or visitation in this case. Examples include other legitimations,
contempt actions, family violence cases, termination of parental rights, divorces, and adoptions.

(b) Check box “b” if you do have information about any other case (past or present, in Georgia or another
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state) that could affect custody or visitation in this case. Examples include other legitimations, contempt
actions, family violence cases, termination of parental rights, divorces, and adoptions. In the spaces
provided, you must tell the Court the name of the court involved, the case number and the type of case. If
you need more space for this answer, use additional paper and attach it to this Petition between pages 4
and 5.

Paragraph 10: Others Claiming Custody or Visitation * CHECK ONLY ONE BOX *

(@) Check box “a” if you do not know of any person (other than the Respondent) who has physical custody of
the children or who claims to have custody or visitation rights to the children.

(b) Check box “b” if you do know of someone (other than the Respondent) who has physical custody of the
children or claims to have custody or visitation rights to the children. In the spaces provided, list the name
and present address of each person involved.

Paragraph 11: [Nothing to fill in]
Paragraph 12: Request for Change of Name of Child(ren)

Complete this paragraph only if you are requesting the Court to change any of your children’s names. In the
spaces provided, list the current name of each child whose name is to be changed, and then, on the same line
after the word “to”, list the new name you want the child to have. If you need more space for this answer, use
additional paper and attach it to this Petition between pages 5 and 6.

Paragraph 13: Father’s Name on Birth Certificate

Check this paragraph if your name is not already listed as father on the birth certificate and you would like your
name entered as the child’s father.

Paragraph 14: Child Custody * CHECK ONLY ONE BOX *

Note: There are many ways to arrange custody of children. This form Petition does not try to deal with all of
them, but only the two most common ones. If you want the Court to order a different custody arrangement
other than (a) or (b) below, you should talk to an attorney. If you want more information about what it
means to have full custody or joint legal custody, you may want to read OCGA § 19-9-6 and also talk to an
attorney. Under the law, the Court must order custody in a way that fits the “best interests of the children.”

(a) Check box “a” if you believe it would be in the children’s best interest for the Court to grant full custody
(also called “sole” custody) of the children to one person (rather than sharing joint custody). If you believe
you should have full custody yourself, then write “Petitioner” in the space provided. If you believe the
Respondent should have full custody, then write “Respondent” in the space provided. If you believe some
other person (such as a grandparent or other relative) should have custody instead of either you or your
spouse, you may still be able to use this Petition, but you will need to get advice from an attorney about
how to do it.

(b) Check box “b” if you believe it would be in the children’s best interest for the Court to grant joint legal
custody between you and the Respondent, with one person to have primary physical custody. If you
believe you should have primary physical custody yourself, then write “Petitioner” in the space provided. If
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(c)

(d)

you believe the Respondent should have primary physical custody, then write “Respondent” in the space
provided.

Check box “c” if you want some other custody arrangement. Talk to an attorney to figure out the best way
to explain what you believe is best for the children on the lines provided here.

Check box “d” if you are simply seeking legitimation and do not want the Court to address the issue of
custody.

Paragraph 15: Child Visitation * CHECK ONLY ONE BOX *

Note: There are many ways to arrange visitation for children. This form Petition does not try to deal with all of

them, but only the two most common ones. If you want the Court to order a different visitation arrangement
other than (a) or (b) below, you should talk to an attorney. As with custody, the law requires that the Court
must order visitation in a way that fits the “best interests of the children.”

Check box “a” if you believe that one of you should have reasonable visitation with the children. If the
Respondent is going to have primary custody and you believe that you should have reasonable visitation,
then write the word “Petitioner” on the space provided. If you are asking for primary custody and believe
the Respondent should have reasonable visitation, then write the word “Respondent” on the space
provided.

Check box “b” if you are seeking primary custody and you believe that the Respondent’s visitation should
be restricted in some way, to protect the children. Examples include: not allowing the parent to drink
alcohol when the children are with her or him, not allowing the parent to drive with the children, or requiring
supervision of visitation by another person. On the lines provided, explain to the Court about the
restrictions you believe are necessary, and the reasons for them.

Paragraph 16: Child Support * CHECK ONLY ONE BOX *

NOTE: Unlike most areas of family law, there are very specific guidelines that the Court must follow when setting

child support, which are found in OCGA § 19-6-15. The court will consider the income of both parents in
setting child support, along with the needs and best interests of the child(ren). The guidelines explain what
counts as income. If you do not have proof of the Respondent’s income, you should see an attorney —
there are procedures called “discovery” that may be used to try to find out about the income. The court
will decide the total family income by adding together each parent’s gross or pre-tax income. This total is
called the "Combined Adjusted Income."” The court will then apply special rules to decide whether or not
to adjust a parent’s income if that parent is financially responsible for other children. After the Combined
Adjusted Income has been determined, the Court will look at a chart, also set out in § 19-6-15, that says
how much of that total should be spent on the child(ren) each month. This is called the "Basic Child
Support Obligation.” Each parent is responsible for a portion of the Basic Monthly Support Obligation,
which the court determines by comparing each parent’s income to the Combined Adjusted Income. The
parent with the higher income is responsible for a higher portion of the support obligation. The child(ren)’'s
basic health insurance expenses and work or education-related childcare expenses are added to the Basic
Child Support Obligation to make each parent responsible for his or her "share" of those expenses, with
adjustments based on what each parent is actually paying. After these adjustments, the non-custodial
parent’s share of the Basic Child Support Obligation is called the "Presumptive Amount of Child
Support.” The court is allowed to make "deviations” from the Presumptive Amount of Child Support for
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certain expenses or situations if it finds that (1) the presumptive amount would be unjust or inappropriate
under the circumstances and (2) the deviation would be in the child’s best interests. The final figure is the
amount of child support the court will order.

You should read the child support guidelines in OCGA § 19-6-15, which may be found on the Internet at:
www.ganet.org/services/ocode/ocgsearch.htm or in the law library at the Courthouse. Child support
calculators are available on-line at the website of Georgia Department of Human Resources’ Office of Child
Support Enforcement at http://ocse.dhr.georgia.gov/portal/site/DHR-OSCE/ To access it, go to this site
and then:
(1) Click on the link at about the middle of the web page that says
"New Child Support Guidelines CALCULATOR";

(2) Select WORKSHEET and click NEXT at the bottom of the page;

(3) Select "Initiate a new calculation to submit to the court" and click
NEXT at the bottom of the page;

(4) At the top of the page, change the appropriate fields so that it
reads "IN THE SUPERIOR COURT OF CLAYTON COUNTY";

(5) The "Civil Action Case Number" will be the number assigned by
the Superior Court to your case after you file it;

(6) Follow the instructions on the web page and complete the
applicable fields. Once the worksheet is completed, print it and
file it with your Complaint with the Superior Court clerk’s office.

Once you have figured the amount of child support that should be paid, you can check the appropriate
box in Paragraph 16 and fill in the blank:

(a) Check box “a” if you are asking the Court to order the Respondent to pay child support. In the space
provided, list the amount you believe the Respondent should pay each month based on the child
support work sheets, which should be attached to the Complaint (See note above). You may not have
sufficient information to calculate a support amount; in that case, write the word “unknown” in the
space.

(b) Check box “b” if you believe that you should pay child support to the Respondent. In the space
provided, list the amount you believe that you should be required to pay to the Respondent each month
based on the child support work sheets, which should be attached to the Complaint (See note above).
If you do not have sufficient information to calculate a support amount, write the word “unknown” in the
space.

(c) Check box “c” if the Court cannot decide this issue in this legitimation action, because the Court cannot
get personal jurisdiction over the Respondent. Generally, this will be because you are serving by
publication, or because the Defendant has never lived in the State of Georgia. (For more information
on this, see the note about service by publication in the instructions above for Paragraph 2-e.)

(d) Check box “d” if you are simply seeking legitimation, or otherwise do not wish the court to consider the
issue of child support.
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Paragraph 17: Health Insurance for Children * CHECK ONLY ONE BOX *

(@)

(d)

Check box “a@” if you want the court to order the Respondent to maintain medical, dental and
hospitalization insurance for the children. [NOTE: the amount the Respondent is paying to maintain
such insurance should be reflected in the child support worksheets attached to the Complaint and affect
the child support calculation.]

Check box “b” if you already provide health insurance for the children, and you want the Respondent to
be required to reimburse you for a share of the cost each month [NOTE: the amount you are paying to

maintain such insurance should be reflected in the child support worksheets attached to the Complaint
and affect the child support calculation].

Check box “c” if this issue cannot be decided by the Court in this legitimation action because the Court
cannot get personal jurisdiction over the Defendant. (See the instructions above for Paragraph 16-c.)

Check box “d” if you are not asking the Court to decide this issue.

Paragraph 18: Other Medical Expenses for Children * CHECK ONLY ONE BOX *

(@)

(b)

(c)

(d)

Check box “a” if you want the Respondent to be responsible for all expenses incurred for the children’s
medical, dental and hospital care, that are not covered by insurance.

Check box “b” if you believe that you and the Respondent should share the expenses incurred for the
children’s medical, dental and hospital care, that are not covered by insurance.

Check box “c” if this issue cannot be decided by the Court in this divorce action because the Court
cannot get personal jurisdiction over the Defendant. (See the instructions above for Paragraph 16-c.)

Check box “d” if you are not asking the Court to decide this issue.

Paragraph 19: Life Insurance to Support Children * CHECK ONLY ONE BOX *

(@)

Check box “a” if the children depend on the Respondent for support, and you believe the Respondent
should maintain a life insurance policy on himself/herself for the support of the minor children. In the
space provided, write the amount of insurance you believe the Respondent should maintain for the
children’s benefit.

Check box “b” if this issue cannot be decided by the Court in this divorce action because the Court
cannot get personal jurisdiction over the Defendant. (See the instructions above for Paragraph 16-c.)

Check box “c” if you are not asking the Court to decide this issue.

Final Paragraph: Request for Relief * CHECK ALL THE BOXES THAT APPLY, BUT NO OTHERS*

(@)

Check box “a” if you want the Court to grant you an order legitimating your relationship with your
children.
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(b) Check box “b” if you want the Court to change the names of your children. If you are checking this box,
make sure you have completed paragraph 12.

(c) Check box “c” if you want the Court to order that your name be entered as the father on the children’s
birth certificates. If you are checking this box, make sure you have completed paragraph 13.

(d) Check box “d” if you want the Court to order custody and visitation according to Paragraphs 14 and 15.
Make sure you have completed those paragraphs.

(e) Check box “e” if you want the Court to order child support, health insurance, medical expenses and life
insurance according to Paragraphs 16, 17, 18 and 19. Make sure you have completed those
paragraphs.

) Check box “f” if the Respondent did not sign an Acknowledgment of Service and you need to have the
Respondent served according to the law.

(9) Check box “g” if you want the Court to schedule a Rule Nisi (hearing on temporary issues). Complete a
Rule Nisi form for the Court to complete and sign. See additional information about this in Step 7
below.

(h) Check box “h” if there are disputed issues in this matter and you want the Court to order you and the
Respondent to attend a mediation session to try to resolve them.

(i) Check box “i” as a “back-up” to allow for any other relief the Court may find appropriate in your case.

() Check box “” if the Respondent signed a Consent to Legitimation and you want it incorporated in the
Final Order of Legitimation. Make sure Respondent has signed the Consent before a notary public.

A Step 2: Complete the Verification Form

The Verification form must be filed with the Petition for Legitimation. In the caption, insert your name as the
Petitioner and the Respondent’s name as the Respondent. Do not fill in the Civil Action Case Number.
The clerk will assign a number to your case when you file your case in the Clerk’s office. Insert your
name in the space underneath the word “Verification,” which is the title of this document. In the next space,
insert the title of the document you are verifying as true, which is “Petition for Legitimation and
Custody/Visitation.”

Now, before you sign this Verification, remember that you will be swearing under oath that the information
you have provided in the Petition is true. Therefore, you should re-read the Petition one more time, from start
to finish, to make sure it is all true. Then, take the Petition and this Verification to a notary public. (See pages
2-3 above to find out the other forms you will need to have notarized.) Sign your name in front of the notary
public in the space provided, and check the box to indicate that you are the Plaintiff. The notary must
complete the rest of the Verification form after you sign it under oath.

A Step 3: Complete Other Court Documents & Copying Your Papers

In addition to the Petition and the Verification, you must complete and file several other forms to start your
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legitimation case. Some of these forms must also be signed by you in front of a notary public. (The forms you
will need are listed on pages 2-3 of these instructions.)

After you have finished filling out all the papers you need to start your case, and all have been signed (in front
of a notary when required), make two complete sets of photocopies of all the papers you are going to file.
Then, separate them into three packets: (1) all the originals (for the court), (2) one set of copies for your
spouse (called the "service copy"), and (3) one set of copies for you to keep for your records.

A Step 4: Fees

The court filing fee for a divorce action is currently $80.00. In addition, if the Clayton County Sheriff's
Department is going to serve this action, there is a service fee of $25.00. You should take cash or two
separate money orders for these amounts with you when you take your papers to file your case.

If you have a very low income, and feel that you cannot afford to pay these fees, you can ask the Court to
waive the fees. To do this, you should file the Affidavit of Indigence and Eligibility to Proceed In Forma
Pauperis forms with the other papers when you file your divorce action at the Clerk’s office. (See list of forms
on page 2-3, above.) A judge must sign the Order approving your Affidavit, before the filing of your case will
be completed by the Clerk’s office staff. If the judge signs the order of approval, both the $80.00 filing fee and
the $25.00 service fee are waived. If the judge does not approve your Affidavit, you must pay the fees before
your case will proceed.

If you are serving the Respondent by publication (because you do not know where she can be found for
service), there is a publication fee charged by the newspaper that publishes the notice. Even if the judge
approves your Affidavit of Indigence and Eligibility to Proceed In Forma Pauperis, you may have to pay this
fee, which is $80.00, to The Clayton News Daily newspaper. Note: If the judge approves your Affidavit of
Indigence and Eligibility to Proceed In Forma Pauperis, the Clayton News Daily may waive the publication fee.

A Step 5: Filing Your Case in Court

After you have completed, signed (in front of a notary, where applicable), copied and sorted all your paperwork
(and you have your filing and service fees ready, unless you are filing an Affidavit of Indigence and Eligibility to
Proceed In Forma Pauperis Poverty Affidavit), you are ready to file your case.

Take all 3 sets of forms (with the Court’s set on top), along with your cash or money orders, to the Clayton
Superior Court Clerk’s office. Itis located on the 1st floor of the Harold Banke Justice Complex (9151 Tara
Boulevard, Jonesboro, GA 30236). When it is your turn, give all 3 sets to the clerk. Tell the clerk if you and
the Respondent have ever previously had any cases between you in Clayton County Superior Court, so that
the case can be assigned properly. If your paperwork is in order, the clerk will keep the originals for the
Court’s file. The clerk will write your case number on the top page of your set of copies, stamp them with the
date & time stamp, and return them to you. The last number in the case number shows you which judge has
been assigned to the case. Keep these for your records. Your legitimation case has now been filed, but don’t
leave the clerk’s office just yet. Unless you filed an Acknowledgment of Service, you must also arrange for
service. The second set of copies will be used for service.

A Step 6: Arranging for Service
Service is the required formal process of notifying the Respondent that the legitimation action has been filed.

There are basically three ways for service to be completed: (1) the Defendant signs an Acknowledgment of
Service, (2) service by the sheriff’'s department or other approved process server, or (3) publication.
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Acknowledgment of Service

This is the easiest and least expensive method, but only if the Respondent is cooperative and willing to sign
an acknowledgment form in front of a notary public. You cannot sign the form for the Respondent and you
cannot sign as the notary witnessing the Defendant’s signature. Also, it is not good enough for the
Respondent to sign without the signature being witnessed by a notary public.

There are two different types of acknowledgment forms. Either one is valid for service. They are:
(1) The Acknowledgment of Service and Consent to Jurisdiction and Venue, which is appropriate if the
Respondent is willing to acknowledge service but resides outside Clayton County. Without this form,

you would be unable to proceed with your case in Clayton County.

(2) The plain Acknowledgment of Service form is appropriate if the Respondent is willing to acknowledge
service and resides in Clayton County.

To use this method of service, you need to complete the appropriate form and have the Defendant sign it in
front of a notary public. Then, you file it with your other papers, as explained in Steps 3-5 above.

Service by the Sheriff (“Personal Service”)

This is the usual way for service to be completed. It is sometimes called “Personal Service,” which means that
the deputy sheriff or other court-approved process server hands the papers to the Respondent in person. The
forms provided in this packet do not include the special motion and order required to have a special process
server appointed. Therefore, if the Respondent will not sign an acknowledgment, and you know an address
where the Respondent can be served, then you should make arrangements for the Sheriff's Department to
serve the papers.

If the Defendant can be served in Clayton County, then the Clayton County Sheriff's Department can serve
the papers. You may pay the service fee at the Clerk’s office when you file the case, and leave the service
copy of the papers with the clerk. The clerk will forward your payment and legal documents to the Sheriff's
Department for service.

> Make sure the service copy includes the Sheriff's Entry of Service form, available at the clerk’s office.
After the Clayton sheriff's department completes service, they will send the white and yellow copies to
the Clerk’s office, which will then send the yellow copy to you (if you have properly filled out the form).

If the Respondent must be served in another county or state, then the Clayton County Sheriff's
Department cannot serve the papers. You must arrange for service directly with the sheriff’s department
of the proper county. You must find out the amount of the fee, and take or send it to the proper sheriff’s
department, along with the service copy of the papers.

> Make sure the service copy includes the Sheriff’s Entry of Service form, also available at the clerk’s
office. After the sheriff's department completes service, they will send the white and yellow copies to
you (if you have properly filled out the form). When you get the white and yellow copies, you must file
them with the Clayton Superior Court Clerk’s office, which will then return the file-stamped yellow copy
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to you.

Service by Publication

This is the method of last resort. If you can find the Respondent, you must use one of the other two methods
of service. But, service by publication is your only choice if you do not know where the Respondent lives or
works, and you cannot find out that information. You must prove to the Court that you have tried to locate the
Respondent and cannot find her.

If you have to serve the Respondent by publication, there are special limitations on your legitimation case,
because the Court will not have “personal jurisdiction” over the Respondent. You will not be able to get certain
kinds of relief as part of the legitimation, such as child support. However, if the Respondent later
acknowledges service, gets served by the sheriff, or files an Answer to the legitimation, then your case will not
be limited by the restrictions that apply to publications cases.

To serve by publication, you must prepare and file three forms:

(1) Affidavit of Diligent Search
(2) Notice of Publication and
(3) Order of Publication, Return of Service, Order Perfecting Service

In the Affidavit of Due Diligence, you will explain to the Court about the steps you took to try to find the
Defendant. You must make reasonable efforts to find the Defendant before you fill out the Affidavit form. The
Affidavit of Due Diligence form is available in this packet, and has its own set of instructions. The other two
forms are available through the Clerk’s office.

If you know you must use service by publication when you prepare your Petition, then you should prepare the
three listed forms at that time. However, if you have already filed your legitimation case, and have tried to
complete service by a different method, you can still request the Court’s permission to serve by publication.

After you file the forms, if the Court grants permission, the Judge will sign the Order of Publication. You must
pay the cost of publication ($80.00). Then, the Notice of Publication will be published in the county’s official
legal newspaper (The Clayton News Daily) four times (usually four weeks in a row). The Notice gives the
Defendant 60 days to file an Answer, if she or he wants to contest the case.

Meanwhile, the Court Clerk is required to mail the Notice of Publication to the Defendant’s last known address
(which you have provided in the Affidavit of Due Diligence), and then to complete the Return of Service part of
the 3-part form listed as (3) above.

However, to be on the safe side, you should also mail a set of all the papers (the “service copy”) to the last
known address. Make sure you put enough postage on it, and make sure you list a return address, so the post
office can return it to you if they are not able to deliver it.

After it has been published all four times, you should receive an Affidavit of Publication from the newspaper,
stating that publication is complete. You must bring this Affidavit of Publication with you to your hearing,
to prove that service by publication has been completed. Usually, the Judge will then sign the Order Perfecting
Service (part of the 3-part form listed above) at the hearing, showing that the Court has reviewed the service
and finds it was done properly.

Instructions for Petition for Legitimation and Custody/Visitation — Rev. June 30, 2007 Page 13
Provided by the Atlanta Legal Aid Society



Clayton Family Law Information Program

You may later find out where the Defendant lives or works (before the case is over). If this happens,
then you should arrange for the Sheriff's Department to serve the Defendant, or for the Defendant to
acknowledge service.

A Step 7: Hearings

After you have filed your case, and the Respondent has been properly served, you are ready for the next step:
either a temporary hearing (called a Rule Nisi) or the final hearing.

Temporary Hearing (Rule Nisi)

A temporary hearing is not required. However, there may be issues that need to be decided on a temporary
basis before the final hearing. In that situation, you may ask the Court to schedule a Rule Nisi (temporary
hearing). In a divorce with minor children, temporary issues may include custody, visitation, child support, and
health insurance while the case is pending.

To schedule a Rule Nisi (temporary hearing), you should complete the Rule Nisi form (see separate
instructions). If you know you want a temporary hearing when you are getting ready to file your legitimation
case, you can copy, sort and file the Rule Nisi form with your other paperwork. (See Steps 3-5 above.) After
your case has been filed with the Clerk’s office, you will have to send the Rule Nisi (original and at least one
copy) to the staff of the Judge assigned to your case. The Judge’s staff will schedule a date for the Rule Nisi
and fill out that part of the Rule Nisi form, and the Judge or a designated staff person will sign the Rule Nisi.
Then, the Judge’s staff will file the Rule Nisi with the Court Clerk’s office and send you a copy in the mail.

You must mail or personally deliver a copy of the Rule Nisi to the Defendant. Then you must complete and file
a Cetrtificate of Service form, showing the Court that the Defendant was properly served. The Rule Nisi form
(showing when and where the temporary hearing will take place) must be served on the Defendant at least five
(5) days before the hearing (8 days if service is by mail).

Final Hearing

If you have a signed Consent, then you may arrange to have the final hearing take place any time at least 31
days after the Respondent was personally served (or the Acknowledgment of Service was filed with the Clerk).
Most of the judges and other court personnel call this type of hearing an “uncontested” hearing. The judges
schedule them in different ways. You should check with the staff for the Judge assigned to your case, to find
out how that particular Judge schedules these hearings.

> If the Respondent signed the form called: Acknowledgment of Service and Consent to Jurisdiction and
Venue, then you are not required to give the Respondent notice of the date and time of the final
hearing.

> If the Respondent signed the other Acknowledgment of Service form (which does not waive the right to

notice of the hearing), then you should mail a notice to the Respondent, telling the date, time and place
of the final hearing. Then, you should file a Certificate of Service with the Superior Court Clerk’s office
(showing that you mailed or delivered proper notice to the Defendant).

If you do not have a signed Mother's Consent to Legitimation, then your final hearing may take place any time
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at least 46 days after the Respondent was personally served (or the Acknowledgment of Service was filed
with the Clerk). If service was by publication, the hearing may take place any time after 61 days from the
date of the first publication. The judges schedule these final hearings in different ways too. You should check
with the staff for the Judge assigned to your case, and make sure you make it clear to them that there is not a
signed settlement agreement.

> Sometimes, the Judge’s staff mails notices of the hearing date to both parties. However, to be on the
safe side, you should also mail a copy of the hearing notice to the Respondent. Then, you should file a
Certificate of Service with the Superior Court Clerk’s office (showing that you mailed or delivered proper
notice to the Defendant).

Before the hearing date, whether temporary or final, you must prepare your case to be presented to the
Court. You are your main witness. You must also gather your other evidence (such as documents and
photographs), and you must arrange for any other witnesses that you want to have testify at the hearing. You
must also prepare the proper documents to be provided to the Judge at (or soon after) the hearing.

> For a temporary hearing, you may use Affidavits from witnesses, so that they do not have to testify in
person. However, there are special procedures for this. See Uniform Superior Court Rule 24.5.

> At the final hearing, Affidavits are not proper evidence. Your witnesses (if any) must testify in person at
the hearing.

You should speak with an attorney to learn more about how to present your case at the hearing.
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